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Swiss Farm / Plat Amendment




CITY COUNCIL MEETING STAFF REPORT

DATE OF MEETING: July 16, 2019

NAME OF PROJECT: Midway Farms and Swiss Farm

NAME OF APPLICANT: Thomas and Sara Hansen

AGENDA ITEM: Plat Amendments of Midway Farms Lot 11 and Swiss
Farm Lot 13

LOCATION: 180 West Farm Road

ZONING DESIGNATION: R-1-22 zone

ITEMS: 13 & 14

Thomas and Sara Hansen are proposing plat amendments of Midway Farms subdivision plat and
the Swiss Farm subdivision plat. They are proposing to remove 0.89 acres from Lot 11 of
Midway Farms and add 0.89 acres to Lot 13 of Swiss Farms. The properties are located at 180
West Farm Road and 846 North Swiss Farm Court which are both in the R-1-22 zone.

BACKGROUND:

Thomas and Sara Hansen are proposing plat amendments to lot 11 of the Midway Farms

subdivision and lot 13 of the Swiss Farm subdivision. The proposed amendment would remove
0.89 acres from Lot 11 of Midway Farms (currently 2.89 acres) and add 0.89 acres to Lot 13 of
Swiss Farms (currently 0.39 acres). Essentially, the 0.89 acres would be vacated from Midway
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Farms and that property would be added to Swiss Farms. If approved, lot 11 of Midway Farms
would be 2 acres and lot 1 of Swiss Farms would become 1.28 acres.

The applicants own both parcels and both parcels have dwellings. The Hansens live in the
dwelling to the north, which is in the Swiss Farms subdivision, the smaller of the two lots. They
have stated the reason for the plat amendment is to add property to their smaller parcel, where
they currently live, to have enough acreage to raise livestock. Currently, their property in Swiss
Farms does not have animal rights because it is less than an acre but if the amendment is
approved then they would comply with the acreage requirement for animal rights.

Midway Farms Subdivision was developed by Ellis Ivory and was recorded on May 15, 1973
and is a 23-lot subdivision. The lots are relatively large as compared to the minimum lot size of
the R-1-22 zone which is 22,000 sq. ft. The lots range in size from 0.9 acres to almost three acres
in size. The applicant’s lot is one of the larger lots in the subdivision and if the amendment is
approved, the lot would still comply with the land use ordinance for the R-1-22 zone.

Swiss Farm Subdivision was developed by Sterling Angle and was recorded on June 21, 1994
and is a 21-lot subdivision. The lots are relatively small as compared to the minimum lot size for
the R-1-22 zone which is 22,000 sq. ft. Every lot but two in the plat are nonconforming and lack
the minimum acreage for the R-1-22 zone, including lot 13 which is owned by the Hansens. If

the amendment is approved, then lot 13 will become conforming to the acreage requirements of
the R-1-22 zone.

The City has noticed the item and has received two written letters in opposition from a neighbor
and a letter representing the Midway Farms homeowners’ association (please see attached
letters).

ANALYSIS:

A plat amendment is a legislative item and City Council is not obligated to allow any changes
even if they feel that the applicant met the requirements of the Code. Subsection 9a-608(5)(a)
states “a land use authority may consider at a public meeting an owner’s petition to vacate or

amend a subdivision plat if the petition seeks to:

(ii1)  adjust the lot lines of adjoining lots or parcels if the fee owners of each of
the adjoining lots or parcels join in the petition, regardless of whether the lots or
parcels are located in the same subdivision;

With that being said, a lot line adjustment is an administrative action, according to state law, as
long as both properties comply with the land use ordinance. Utah law states that “owners of
record of adjacent parcels...may exchange title to portions of those parcels if the exchange of
title is approved by the land use authority in accordance with Subsection (5)(b). Utah Code 10-
9a-608(5)(a). Subsection (5)(b) states that “the land use authority shall approve an exchange of
title under Subsection (5)(a) if the exchange of title will not result in a violation of any land use
ordinance.”
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PROPOSED FINDINGS:

Midway Farms lot 11 currently is conforming to the code and will continue to comply
with the code even though it is reducing in size

Swiss Farm lot 13 is currently nonconforming to the code and will become conforming to
the R-1-22 zone if the plat amendment is approved

State law allows the adjustment of a lot line regardless of whether the lots are located in
the same subdivision

State law requires a land use authority to approve a lot line adjustment if the exchange
will not result in a violation of any land use ordinance

State law states a plat amendment may be considered by the land use authority at a public
meeting

No public street, right-of-way, or easement will be vacated or altered

ALTERNATIVE ACTIONS:

L

Approval (conditional). This action can be taken if the City Council feels there the
proposal complies with the land use ordinance.

a. Accept staff report
b. Reasons for approval (findings)
c. Place condition(s) if needed

Continuance. This action can be taken if the City Council feels that there are
unresolved issues.

a. Accept staff report
b. List accepted findings
¢. Reasons for continuance

i. Unresolved issues that must be addressed
d. Date when the item will be heard again

Denial. This action can be taken if the City Council feels that the request does not
comply with the ordinance.

a. Accept staff report
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b. List accepted findings
¢. Reasons for denial
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July 8, 2019
To: Midway City Council

From: Midway Farms HOA Officers
David Carson, President
Tate McCotter, Vice President
Randon Wilson, Secretary / Treasurer

Re:  Application of Tom and Sara Hansen to subdivide Lot #11 in Midway Farms Subdivision,
and annex a portion thereof to Swiss Farms Subdivision, Lot #13.

We, the current officers of the Midway Farms Property Owners Association, write this letter to
express the collective opposition of our organization to the subject application for a dual plat
amendment involving Midway Farms Subdivision. The aspects of this opposition are set forth
below, in order as follows:

1. An overwhelming vote of opposition in our Annual HOA Meeting

2. Belief, supported by legal opinion, that this indeed constitutes a “re-subdivision” of Lot
#11, in violation of CC&Rs

3. Seriously diminishes our right to enforce our own CC&Rs, and in so doing will set a long
term precedent, over time de-valuing CC&Rs city wide.

OVERWHELMING OPPOSITION OF HOA MEMBERS

During our Annual HOA Meeting of June 8, we received a detailed presentation from Tom
Hansen on the amendment proposal, including his stated intents and motivations. In the
course of a lengthy conversation that followed, a few alternative solutions were proposed,
questioning why each would not satisfy stated objectives. Multiple times Tom answered that
his intent was to “own two residential properties in Midway, each with lot size exceeding one
acre.” He forthrightly explained his view on how lot size impacted residential property value in
Midway, concluding that the aggregate value of these two subject lots would be significantly
enhanced by this plat amendment.”

Several HOA members made unsuccessful efforts to convince Tom that this proposal was in fact
a “re-subdivision”, thus a violation of CC&Rs. In the clear context of the proposal being
interpreted as a “re-subdivision” violation, a motion was made to “re-affirm our commitment
to the CC&Rs. In an almost unanimous roll call vote (16 to 3) this motion passed, and taken in
context was a very strong objection to the proposal.

While we understand city decisions cannot be made on the basis of opinions alone, we hope
the City Council would give some deference to the fact that the members of our HOA are clearly
and strongly opposed to our subdivision being altered in this way.



PROPOSED AMENDMENT CONSTITUTES “RE-SUBDIVISION” IN VIOLATION OF CC&Rs

To be perfectly clear, we do not expect the City to enforce our CC&Rs. We do however expect
the City to avoid interfering with or diminishing our right to enforce them (that discussion
coming in the next section).

It is our understanding that the City is considering a 2015 plat amendment (Archer; Lots #14 &
#20) as precedential in the current proposed amendment. In point of fact, the two are quite
different. The earlier (2015) amendment transferred no land into or out of the Midway Farms
subdivision, nor did it alter the CC&Rs or governance thereof for any portion of the pre-
amendment property. In clear contrast, the current proposal does indeed DIVIDE lot #11 for
the purpose of removing the divided portion from the Midway Farms subdivision.
Furthermore, the proposal would create a new single lot technically governed by two sets of
CC&Rs since those (at least those of Midway Farms) “run with the land” of the original plat.
This would, in practice, render both of the respective HOAs impotent in governing (enforcing)
their respective CC&Rs on their respective portions of the newly created lot.

Midways Farms HOA has retained an attorney skilled in statutes and case law of real estate
development and HOA governance, whose legal opinion clearly asserts this proposal as a “re-
subdivision” under state statute. On the other hand, it is our impression that the City has not
obtained a legal opinion from a similar skilled attorney which would defend the City’s decision
to declare this proposal a “lot boundary adjustment” instead of a “re-subdivision”. It would
appear the City is rather relying on an assumed precedent mentioned above. One would

certainly hope the City is not deferring judgment to the applicant over other competing
interests.

Therefore, lest the City execute an approval process not fitting the actual proposal, potentially
causing harm in that process, we strongly urge this proposal be held in abeyance pending the
resolution of competent legal opinion(s) on this matter.

DIMINISHING CC&R ENFORCEABILITY SETS A PRECEDENT OF DE-VALUING THEM

We have already introduced (previous section) the likelihood that this proposal would frustrate
or severely limit our ability to enforce our own CC&Rs.

To illustrate, let us move beyond the “re-subdivision” issue (assuming it was resolved), to some
future issue requiring resolution through CC&Rs. Consider a lot adjacent to one amended by
this proposal. This lot owner purchased, along with his property, the right to enforce the
management of the adjoining property — the entire adjoining property — in accordance with the
protective covenants that run with the land. What becomes of that right when a portion of the
adjoining property is removed and annexed into another plat (subdivision) with different
restrictive covenants? Can the original restrictive covenants still be applied to the removed
portion? Even if they could be applied, what is the mechanism of enforcement? A speed limit
that cannot be practically enforced is really no speed limit at all — CC&Rs can also be gutted by
undermining enforcement.




As an example, our CC&Rs provide that no structure (shed, fence, barn, etc.) can be built on a
property without the approval of the elected Architectural Supervising Committee. Further,
that committee is identified as the sole authority in determining whether any use of the land
(storage, animals, etc.) constitutes a nuisance or is obnoxious under the CC&R guidelines.
Should the issue not be resolved, the HOA officers are authorized to levy an assessment against
that property to encourage compliance or affect a remedy. It becomes clear that this sort of
management cannot effectively “jump the fence” between amended plats. Thus such plat
amendments can in very deed effectively strike down protective covenants put in place to
guarantee certain property rights.

Of course not all such situations may involve an HOA or protective covenants, or they may be of
little concern to the owners. Such factors might play a role in use of the local discretion
allowed in this sort of 2-plat amendments.

The real issue here is precedence. In our subdivision we currently have two other commonly
owned adjoining lot situations virtually identical to Hansen’s. As Midway builds out, more new
subdivisions will likely adjoin older ones, presenting the opportunity to use plat amendments to
boost the aggregate value of two adjoining lots, just as Hansen has indicated he wishes to do.
There certainly appears to be a precedential precipice here, which if lightly stepped over could
easily undermine the use — and therefore value — of CC&Rs in general. We hope the city will
carefully deliberate this issue before jumping at the first precedent setting decision.

IN CONCLUSION

Based on the issues raised above, we respectfully request the City deny the subject application
to amend the Midway Farms Subdivision plat. Should the City not be so inclined, we
strenuously urge a serious consideration of our position on CC&R violation by “re-subdivision”,
and hold this application in abeyance, with no action taken, allowing a deliberate but timely
legal resolution of that issue before proceeding. Not to do so would be a cause of significant

harm to our HOA, as greater financial burden may be incurred to overturn an action once
taken.

Respectfully,

David Carson Vi il
7,
o S (LA 01 - .

Randc;nj’\/iison A\ *

Tate Mc

er by electronic signature



July 2, 2019

To:  Midway City Planning Commission
From: Tom Deaver

Re:  Application of Tom & Sara Hansen to re-subdivide Lot #11in Midway Farms
Subdivision with annexation of a portion thereof onto 846 Swiss F arms, Midway

T'write this letter to express my opposition to the above-referenced application filed with the
City of Midway by Tom & Sara Hansen for reasons as set forth herein below.

I currently reside in Midway at 160 Farm Road (Lot #12 in Midway Farms Subdivision)
which [ have owned for 14 years. My property is adjacent to the Hansen property known as
Lot #11 of Midway Farms Subdivision.

The Hansen application seeks City approval to re-subdivide Lot #1 1, which consists of 2.89
acres, by removing the north .89 acres therefrom which would then be annexed to his
residential property at 846 Swiss Farms. The two (2) properties in question are contiguous
for only a very short distance. The 846 Swiss Farms property is outside Midway Farms
Subdivision.

Lot #11, which is situated within Midway Farms Subdivision, is subject to Conditions,
Covenants & Restrictions (CC&R’s) which were recorded with the Wasatch County
Recorder’s Office on July 20, 1973, under Entry No. 99960, Paragraph 1 thereof specifically
creates Mutual and Reciprocal Benefits as follows:

All of said restrictions, conditions, covenants and agreements shall be made for the direct
and mutual and reciprocal benefit of each and every lot created on the above described
property and shall be intended to create mutual and equitable servitude upon each of said
lots in favor of each other lot created on the aforesaid property and to create reciprocal
rights and obligations between the respective owners of all of the lots so created and to
create a privity of contract and estate between the grantees of said lots, their heirs,
successors and assigns, and shall, as to the owners of each lot in said tract, their heirs,
successors and assigns, operate as covenants running with the land for the benefit of all
other lots in said tract. (Emphasis added)

When Hansen purchased Lot #11 in 2018, he was not only placed on constructive notice of
the existence of said CC&R’s; he consented to the rights and obligations thereof according
to Paragraph 18 as follows:

ACCEPTANCE OF RESTRICTIONS: All purchasers of property described above shall by
acceptancy of contracts or deeds for every lot or lots shown therein, or any portion thereof,



thereby be conclusively deemed to have consented and agreed to all restrictions, conditions
and agreements set forth.

Notwithstanding Paragraph 9 of the CC&R’s which states “RE-SUBDIVISION OF SITES:
None of said lots may be re-subdivided.”, Hansen attended the Midway Property Owners
Association annual meeting on June 8, 2019, seeking HOA approval for a “lot line
adjustment” of Lot #11. He seeks to remove .89 acre from Lot #1 1 and to annex same to his
residence at 846 Swiss Farms which is outside Midway Farms Subdivision. Motion was
made at the HOA meeting to reaffirm support for the CC&R s (specifically paragraph 9).
The vote was 16 owners in favor of the Motion with three (3) in opposition. Subsequently,
Hansen has now filed his Application with Midway City to re-subdivide Lot #11.

While I do not officially speak for the other members of the HOA, their votes at the annual
meeting speak for themselves that they are in opposition to Hansens’ request. My opposition
is based, in part, on the following: '

1. Hansen’s application is in direct violation of CC&R’s which prohibit “re-
subdivision™ of any lot in Midway Subdivision. Couching his Application in terms of a “lot
line adjustment™ or a “boundary realignment™ does not negate the fact that his request is in
all actuality a “re-subdivision™. The dictionary defines the term subdivide as: “to divide the
parts of into more parts.” His Application clearly seeks to subdivide Midway Farms Lot #11
into two (2) separate parts. Lot#11 would be reduced to 2.00 acres. The northern .89 acres
to be annexed onto his residence lot in Swiss Farms.

2. The direct consequence of approval of the Application by Midway City will be to
completely nullify and void the CC&R’s in question — which are reciprocal covenants
running with the land. Approval by Midway City will, in effect, wrongfully interfere with
the property rights of every landowner in Midway Farms Subdivision. The landowners will
be unlawfully deprived and divested of their right to the mutual benefits of those “reciprocal
rights and obligations™ which the CC&R’s were designed to afford and protect. Furthermore,
the landowners will be left powerless to enforce the CC&R’s to protect the integrity of the
entire Subdivision. Finally, approval by Midway City effectively deprives the landowners
of the benefits afforded to them in the CC&R’s upon which they all relied when they made
the decision to purchase land in Midway Farms Subdivision.

3. Ona wider scale, approval by Midway City sets a dangerous precedent for each
and every Homeowners Association in Midway thereby renderin g them essentially powerless
to enforce longstanding CC&R’s in order to protect their own property rights.

4. Finally, approval by Midway City potentially “opens the door” for Hansen, or
some other subsequent landowner, to construct a home on the .89 acre which is presently
prohibited by both the CC&R’s and Midway City. With some creative thinking, future



construction of a home on the property could be accomplished by any one of the following
methods:

a) Obtaining a zoning variance from the City;

b) Obtaining approval for a “flag lot™;

¢) Re-configuration/”lot line adjustments” of the new lot at 846 Swiss F arms;

d) Demolition of existing home at 846 Swiss Farms and rebuilding on the .86
acre portion of the lot;

e) Future development of the large open pasture land adjacent to the .89 acre

as bounding on the west which would provide access to the property;
IR £c

Hansen will argue that there is precedent for his proposal based upon the 2014
reconfiguration of Lot #’s 14 and 20, both of which are owned by Lee Archer, following
approval by a one (1) vote margin of the landowners of Midway Farms Subdivision. The
fundamental difference is that, unlike Hansen’s proposal, Archer’s action did not reduce the
size of Midway Farms Subdivision, nor did it create a new lot with its own identity outside
of Midway Farms Subdivision. At the end of the day, the land in question continues to
remain within the boundaries of Midway Farms Subdivision.

Hansen will also argue a second precedent based upon previous action by Wade Kelson who
owns Lot #1 in Midway Farms Subdivision. He also owned a piece of property outside of
Midway Farms Subdivision which was contiguous to his Lot £#1 on the south. Apparently
in an attempt to square up some property lines, he cut off a small portion of the property
outside of Midway Farms which he annexed onto his Lot #1. Kelson’s actions did not
constitute a “re-subdivision” of Lot #1 simply because, unlike Hansen'’s proposal, Lot #1 was
not “divided” into more parts. (See definition of subdivide.)

In conclusion, I request that this Planning Commission recommend that Midway City deny
Tom & Sara Hansen’s Application. In the event that this Commission is not so inclined at
this time, the more prudent course of action would be to recommend that Midway City place
the Application in abeyance, with no action taken thereon, until such time as the HOA issue

can be resolved once and for all with regards to the issue of “re-subdivision”.
g

Kf&aver
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Mr. Raymond L. Mayo
PO Box 910
Midway, UT 84049



