Midway City Council
1 December 2020
Regular Meeting

Resolution 2020-23 /
Settlement Agreement

SETTLEMENT AGREEMENT
This Settlement Agreement (the “Agreement”) is entered into by and between MIDWAY
CITY (“Midway” or “Midway City”), a political subdivision of the State of Utah, HEBER
LIGHT & POWER COMPANY (“HL&P”), a Utah energy services interlocal entity, and ROCKY
MOUNTAIN POWER (“RMP”), an unincorporated division of PacifiCorp (collectively the
“Parties”) as of the date executed by the Parties.
RECITALS
A.
HL&P has requested a new point of delivery from RMP, which is the transmission
provider for HL&P, and RMP requires a 138 KVkV transmission line connecting the existing
Midway Substation located near the intersection of 500 South and 773 West adjacent to the
Midway City Cemetery (the “Midway Substation”) to the new point of delivery substation to be
located at approximately 1465 West 650 South in unincorporated Wasatch County (the “POD
Substation”) in order to supply the amount of power requested by HL&P and that is necessary to
serve expected growth within the HL&P service territory, which includes the entirety of Midway
City; and
B.
HL&P and RMP received approval of a conditional use permit (the “Existing
CUP,” attached to this Agreement as Exhibit A) to install a dual-circuit 138 KVkV electrical
transmission line through Midway along 970 South, then along Stringtown Road, and then down
Ward’s Lane (“South Transmission Line”); and
C.
Compliance with Existing CUP has been challenged by both RMP and Midway
before the Utah Utility Facility Review Board; and
D.
An appeal regarding the decision of the Utility Facility Review Board regarding
the Existing CUP (“Appeal”) is currently pending before the Utah State Court of Appeals as Case
# 20200418-CA (the “Appellate Case”); and
E.
The Parties agree that it is in their best interests to resolve the various issues among
the Parties by entering into this Agreement to allow for theHL&P’s construction of a single-circuit
138 KVkV electrical transmission line to connect the Midway Substation and the POD Substation;
and
F.
The Parties agree to the following terms regarding the installation of the
transmission line and an amendment to the Existing CUP., and resolution of the pending appeal
before the Utah Court of Appeals.
AGREEMENT
NOW, THEREFORE, in consideration of the mutual promises set forth below, the Parties
agree as follows:
1.
Incorporation of Recitals. The introductory paragraph and each of the foregoing
recitals are hereby incorporated into the terms of this Agreement.
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2.

Obligations.
a. HL&P shall:
i. Install Single Circuit Transmission Line. Install or cause to be installed
a single circuit 138 KVkV transmission line (“(the “Single Circuit
Transmission Line”) from approximately the Midway City Public
Works property, located at 280 East 850 South just east of the fish
hatchery, to the Midway substation, located near the intersection of 500
South and 773 West adjacent to the Midway City Cemetery, along
approximately the route set forth in Exhibit B at HL&P’s sole cost and
expense, in any manner preferred by HL&P, and in accordance with the
following specifications:
1. Wooden poles with an approximate diameter of two (2) to three
(3) feet and a maximum height from finished grade of 80 feet,
carryingdesigned to carry only the single 138 KVkV circuit
(three separate conductors), lightning protection equipment and
two communication lines, and burying underground any
electrical distribution lines and providing underground conduit
suitable for any existing third-party communication lines.
HL&P agrees to install the wooden poles in a fashion that
minimizes the total number of poles needed, and agrees that
regardless of design, there will not be more wooden poles than
currently exists within the easement.
2. Three (3) rust-colored corner poles composed entirely of metal
substantially similar in size to the corner polespole currently in
place along U.S. Highway 40 northat the northeast corner of the
Prestige II Senior Apartments in Heber City (“but with a rust
color (each a “Rust Colored Metal Corner PolesPole”), with
an approximate diameter of three (3) to four (4) feet at the base
of the poles and an approximate height of 80 feet tall.from
finished grade. HL&P will consider installing wooden corner
poles that could be guyed instead of Rust Colored Metal Corner
Poles subject to property owner approval.
3. The Parties agree that HL&P is proposing a pole for pole
replacement within the Midway City boundaries of the existing
line that does not alter its present alignment. As part of the
amendment to the conditional use permitExisting CUP Midway
City is requiringmay allow alteration of the present alignment
along 970 southSouth to accommodate future growth, which
may require up to four additional metal angle poles. The angle
poles may be composed entirely of metal substantially similar to
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the corner poles currently in place along U.S. Highway 40 north
of Heber City (“Rust Colored Metal Corner Poles”), with an
approximate diameter of three (3) to four (4) feet at the base of
the poles and an approximate height of 80 feet tall.a Rust
Colored Metal Corner Poles. The parties agree that the angle
poles will be installed with the smallest poles possible needed to
meet industry standards. Installation of the angle poles isin
conjunction with improvements to 970 South is hereby approved
by Midway City and will not require any additional approval to
proceed.
4. The Parties acknowledge that there may be a need for metal
poles around the fish hatchery and going into the Midway
substation, and that this agreement is not designed to dictate
design methods outside of the City limits of Midway, except for
assuring that the dead-end pole will be placed on the Midway
Public Works Yard.the agreement that HL&P will use
reasonable efforts to install a pole substantially similar to a Rust
Colored Metal Corner Pole between Highway 113 and the fish
hatchery.
5. HL&P agrees that it will bury all existing electrical distribution
lines along 970 South, and on both sides of Stringtown Road and
Ward’s Lane within current Midway City limits.
6. HL&P will install conduit along 970 South and on one side of
Stringtown Road and Ward’s line. In placing conduit for
communication lines, HL&P agrees to coordinate with Midway
City, as it coordinates with the communication companies, to
assure the conduit is located in a size and location reasonably
sufficient to meet the communication company needs. The
parties acknowledge that HL&P is not able to prevent the
communication companies from attaching to its poles under
applicable laws and regulations and nothing in this Agreement
should be construed to require HL&P to prevent such lawful
activity.
7. HL&P shall obtain all necessary easements needed to install the
Single Circuit Transmission Line prior to commencement of
construction.
4.8.The Parties acknowledge that there will be fiber installed on the
top of the poles but there will be no underhanging
communication lines on the Single Circuit Transmission Line
during the initial construction and operation, except as may be
required by applicable law or regulation. Underhanging
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communication lines shall be defined as any lines that would be
hung below the lowest strand of the 138 kV line.
ii. Restriction on Additional Transmission Line CUP. HL&P agrees it will
not submit a conditional use permit to Midway City for either an
additional transmission line along the same route as the Single Circuit
Transmission Line (or within a half mile to the north or south of the
Single Circuit Transmission Line),or along the existing 500 South
HL&P transmission line corridor within the Midway City limits as
existing as of the date of this Agreement, or a conditional use permit
that would increase the diameter, height or number of power poles on
the Single Circuit Transmission Line for a period of 10 years after
execution of this agreement. For 25 years after execution of this
Agreement, HL&P also agrees that it will give Midway City written
notice (with preliminary drawings and a good faith estimate to build the
line above ground and also to bury) of its intent to file a conditional use
permit to alter, upgrade or add to the existing Single Circuit
Transmission Line 18 months in advance of formal application, so that
Midway City will have the time and opportunity to pass a bond to
potentially bury the line.
1. The preceding Subsection 2.a.ii. shall not apply to the Single
Circuit Transmission Line or to any other electrical
infrastructure owned or used by HL&P if the need for new or
modified electrical infrastructure is caused by an action or
decision by Midway City, including but not limited to approvals
of new subdivisions, public road expansions or realignments,
development approvals, and issuance of building permits.
2. The preceding Subsection 2.a.ii. shall not apply to any
infrastructure or activity by HL&P that does not require a
conditional use permit under the ordinance of Midway City in
effect at that time.
iii. HL&P agrees to submit the Existing CUP with Midway City to be
amended in accordance with the terms set forth above.
b. RMP shall:
i. Amendment of Existing CUP: RMP agrees to support the proposed
amendment to the Existing CUP, as set forth above.
ii. CUP Withdrawal. RMP agrees that it will withdraw its name from the
Existing CUP, but shall only be obligated to do so if the proposed
amendment to the Existing CUP as contemplated by this Agreement is
approved by the Midway City Council. The parties agree that the
approval of the amendment to the Existing CUP and the withdrawal of
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RMP from the Existing CUP will occur simultaneously, without the
need for additional action by or approval from RMP.
iii. Restriction on Additional Transmission Line CUP. For 10 years after
execution of this Agreement RMP agrees it will not submit a conditional
use permit application to Midway City for either an additional
transmission line along the same route as the Single Circuit
Transmission Line or along the existing 500 South HL&P transmission
line corridor within the Midway City limits as existing as of the date of
this Agreement, or a conditional use permit that would increase the
number of conductors, or the diameter, height, or number of power poles
on the Single Circuit Transmission Line for a period of ten (10) years
after execution of this Agreement. . The partiesParties specifically
Agreeagree that reconductoring or other modifications to the Single
Circuit Transmission Line that do not increase the number of
conductors, or alter the overall height, overall diameter, or number of
poles for the Single Circuit Transmission Line do not require a
conditional use permit and do not fall within the restriction described in
this Subsection iii.
iv. Notice Prior to Application for Future CUP. For 25 years after
execution of this Agreement, RMP also agrees that it will give Midway
City written notice (with preliminary drawings and a good faith estimate
to build the line above ground and also to bury it) of its intent to file a
future application for a conditional use permit to alter, upgrade, or add
to the existing Single Circuit Transmission Line to be built under this
agreement at least 18 months in advance of formal application, so that
Midway City will have the time and opportunity to pass a bond to
potentially bury the line. This requirement shall only be waived if a
conditional use permit is necessary to meet an urgent and immediate
need as provided in the North American Electric Reliability Corporation
standard or other applicable industry standard, and in such a case, RMP
will provide notice to Midway City as soon as possible in the process.
v. Dismissal of Pending Appeal and Utah Facility Review Board. Upon
execution of this Settlement Agreement by all parties, RMP shall
withdraw its appeal before the Utah Court of Appeals and stipulate to
its dismissal with prejudice and submit a notice to the Utah Facility
Review Board that the matter has been settled.
c. Midway City shall:
i. Dead-End PoleLines Easement. On or before January 1, 2021 and
without cost to HL&P, grant an express easement as set forth in Exhibit
C to HL&P to install a dead-end pole withinacross the public works
yard of Midway City (the “Public Works Yard”), located at 280 East
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850 South just east of the fish hatchery. to run the Single Circuit
Transmission Line.
ii. Lines Easement. On or before January 1, 2021 and without cost to
HL&P, grant an express easement as set forth in Exhibit D across the
Public Works Yard and along 850 S. to Highway 113 to route
distribution and communications lines (the “Lines”) and to connect the
Lines to the existing above ground distribution line located on Highway
113.
iii.ii. Other Easements. On or before January 1, 2021 and without cost to
HL&P, grant to HL&P other easements as reasonably necessary for
construction and operation of the Single Circuit Transmission Line over
any real property owned by Midway.
iv.iii. Existing CUP Amendment. On or before January 1, 2021, obtain the
Midway City Council’s consideration and approval of the amendment
to the Existing CUP in accordance with the terms set forth in this
Agreement (“Existing CUP Amendment”). The Parties acknowledge
that the granting of a new conditional use permit reflecting the same
terms as the Existing CUP Amendment would also be acceptable;
provided, however, that such new conditional use permit must likewise
be granted on or before January 1, 2021.
v.iv. Appeal Withdrawal. Upon approval of the Existing CUP Amendment,
withdraw the Appellate Case and stipulate to its dismissal with
prejudice.
vi.v. Cooperation with Wasatch County. Support HL&P in any request,
application, or similar action to Wasatch County or any other
governmental entity reasonably necessary to construct the Single Circuit
Transmission Line.
3.

Representations and Warranties.
a. Midway City represents and warrants that:
i. Midway City, including management and staff, will support the
construction of the Single Circuit Transmission Line and will take all
actions reasonably necessary to enable the construction of the Single
Circuit Transmission Line.
ii. Midway City, including management and staff, will supportaccept the
existence and use of HL&P’s existing prescriptive easement rights for
the construction and operation of the Single Circuit Transmission Line.
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4.
Third-party Infrastructure. Midway City agrees and acknowledges that HL&P’s
obligation as to communication lines and other infrastructure owned or operated by third-parties
in the vicinity of the Single Circuit Transmission Line is limited to the installation of underground
conduit along the route of the Single Circuit Transmission Line in accordance with standard HL&P
practices and that HL&P has no ability to install, or cause to be installed, such third-party
infrastructure within the underground conduit.
5.
Operation of Single Circuit Transmission Line. The Parties agree and acknowledge
that this Agreement places no restrictions on the construction, ownership, or operation of the
Single CircuitedCircuit Transmission Line except as explicitly set forth herein.
6.
Mutual Release of Claims. The Parties hereby releasesrelease and forever discharge
and hold harmless one another from any and all actions, causes of action, demands, damages, costs,
expenses, attorney fees, or claims of every kind and description (“Released Claims”), existing as
of, or arising prior to, the date hereof, including, without limitation, those Released Claims arising
out of, or based on, acts, omissions, matters, or occurrences relating to the Appeal.
Notwithstanding the foregoing, the Parties acknowledge and agree that Released Claims will not
include any claim that arises out of a breach of this Agreement.
7.
After Discovered Facts. Each Party acknowledges that such Party may hereafter
discover facts different from or in addition to those which it now knows or believes to be true with
respect to the Released Claims and each agrees that this Agreement shall be and remain effective
in all respects notwithstanding such different or additional facts or the discovery thereof, unless in
the event of material misrepresentations.
8.
Authority. Each Party, by signing below, warrants that the Party has the authority
necessary to enter into the Agreement and that the person signing this Agreement on behalf of each
Party is authorized to do so.
9.
Legal Review. By signing below, each Party acknowledges that it had the
opportunity to review this Agreement with independent legal counsel, if so desired.
10.
Notice. Any notice required or permitted to be given to a Party pursuant to the
provisions of this Agreement shall be in writing and shall be effective upon the earlier of:
(i) personal delivery, or (ii) three (3) business days after deposit in the United States mail by
certified mail, postage prepaid, and properly addressed to the Party to be notified at the address set
forth below or at such other address as such Party may designate by ten (10) days advance written
notice to either Party hereto:
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If to HLP:

If to RMP:

If to Midway City:

Heber Light & Power
Attn: General Manager
31 South 100 West
Heber City, UT 84032

PACIFICORP
1407 W. North Temple
Ste.320
Salt Lake City, UT 84116

Director
Planning Department
Midway City
P.O. Box 277
Midway, Utah 84049

With a copy to:
Heber Light & Power
Attn: General Counsel
31 South 100 West
Heber City, UT 84032

Formatte

With a copy to:
Corbin B. Gordon
Midway City Attorney
322 E Gateway Drive,
Suite 201
Heber City, UT 84032

11.
No Representations. The Parties acknowledge that, except as expressly stated in
this Agreement, no Party (nor any of their agents, employees, attorneys, or representatives) has
made any statement or representation to any other Party regarding any fact relied on by any other
Party in entering into this Agreement. Each Party specifically acknowledges that such Party has
not relied on any statement, representation, or promise of any other Party, or of any of its agents,
employees, attorneys, or representatives, in executing this Agreement, except as expressly set forth
herein. In addition, each Party acknowledges that such Party is under no duress or undue influence
and that each executes this Agreement as an act of such Party’s own voluntary will.
12.
Binding Agreement. This Agreement shall be binding on and inure to the benefit
of the Parties hereto and their heirs, personal representatives, successors, and assigns. By executing
this Agreement, however, the Parties do not intend to bestow any benefit on any non-party to this
Agreement.
13.
Entire Understanding. This Agreement sets forth the entire understanding of the
Parties as to the matters set forth herein and cannot be altered or otherwise amended except
pursuant to an instrument in writing signed by each of the Parties hereto.
14.
Time is of the Essence. The Parties understand and agree that time is of the essence
in completing their respective obligations set forth in this Agreement.
15.
Multiple Counterparts. This Agreement may be executed in any number of
counterparts, whether by facsimile, scan and e-mail, or otherwise, and each of which when so
executed and delivered, shall be deemed an original; and all such counterparts together shall
constitute one and the same instrument.
16.
Effective Date. This Agreement shall be effective as of the date on which this
Agreement has been signed by all Parties.

[Remainder of this page intentionally left blank; signature page(s) follow]
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Executed this _____ day of _______________, 2020.
Midway City

By: _________________________________
Celeste Johnson, Mayor

Executed this _____ day of _______________, 2020.
Rocky Mountain Power

By: _________________________________
BrettBret Reich
Its:, VP and Chief Litigation Counsel

Executed this _____ day of _______________, 2020.
Heber Light & Power Company

By: _________________________________
Jason Norlen, General Manager
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EXHIBIT A
Existing CUP

EXHIBIT B
Route Map

EXHIBIT C
Form of easement for Midway Public Works

EXHIBIT D
Form of easement for underground infrastructure
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Return to:
Heber Light and Power
Bart Miller/Harold Dudley
31 S. 100 W.
Heber City, Utah 84032
Parcel(s) #: 00-0008-5303 (Easement 34)
RIGHT OF WAY EASEMENT
WHEREAS, MIDWAY CITY, a municipal corporation (“Grantor”), is the owner of
certain real property located in Wasatch County, State of Utah, which is more particularly
described in Exhibit “A” attached hereto and incorporated herein (“Grantor’s Property”);
and
WHEREAS, Heber Light & Power, an interlocal entity organized under the provisions of
the Utah Interlocal Cooperation Act, Utah Code Ann. §§ 11-13-101, et seq. (“HLP”), holds
a prescriptive easement across Grantor’s Property to construct, operate, maintain, repair
and replace an electric power line and communications lines; and
WHEREAS, HLP desires to rebuild the existing power line, and has joined with Rocky
Mountain Power, an unincorporated division of PacifiCorp, an Oregon corporation
(“RMP”), to construct a double-circuit power line in generally the same location as the
existing power line (“Power Line”); and
WHEREAS, the parties desire that Grantor grant this Easement to accommodate the Power
Line.
NOW, THEREFORE, for value received, Grantor hereby grants to HLP and RMP, jointly
and severally, and their successors and assigns (“Grantees”), an easement and right of way
for the Power Line construction, reconstruction, operation, maintenance, repair,
replacement, enlargement, protection, and removal of electric power lines and
communication lines and all necessary or desirable accessories and appurtenances thereto,
including without limitation: supporting towers, poles, props, guys, anchors, wires, fibers,
cables, and other conductors and conduits therefore on, over, or under the surface of the
easement. The location of the easement is more particularly described as follows and more
particularly described and/or shown on Exhibit “B” attached hereto and incorporated
herein.
An easement 0 to 24.2 feet in width, being that portion of Grantor’s land
lying south of and adjoining the following-described line:
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Beginning at a point on Grantor’s West boundary that is located NORTH
1287.9 feet and WEST 1295.4 feet from the Southeast Corner of the
Southwest Quarter of Section 2, Township 4 South, Range 4 East, Salt Lake
Base & Meridian; running thence South 76°23’02” East 98.4 feet to
Grantor’s South boundary.
Containing 0.03 of an acre, and being in the SE ¼ of the SW ¼ of said
Section 2.
Assessor Parcel No. 00-0008-5303
Together with the right of access to the right of way from adjacent lands of Grantor for all
activities in connection with the purposes for which this easement has been granted; and
together with the present and (without payment therefor) the future right to keep the right
of way clear of all brush, trees, timber, structures, buildings and other hazards which might
endanger Grantees’ facilities or impede Grantees’ activities.
At no time shall Grantor place, use or permit any equipment or material of any kind that
exceeds twelve (12) feet in height, light any fires, place or store any flammable materials
(other than agricultural crops), on or within the boundaries of the right of way. Subject to
the foregoing limitations, the surface of the right of way may be used for agricultural crops,
sidewalks, open space, and other purposes determined by Grantees as not inconsistent with
the purposes for which this easement has been granted.
The rights and obligations of the parties hereto shall be binding upon and shall benefit their
respective heirs, successors and assigns. All or any part of this easement and a Grantee’s
rights hereunder may be apportioned and/or assigned by either Grantee to the other Grantee
without notice to or consent from Grantor.
To the fullest extent permitted by law, each of the parties hereto waives any right it may
have to a trial by jury in respect of litigation directly or indirectly arising out of, under, or
in connection with this agreement. Each party further waives any right to consolidate
any action in which a jury trial has been waived with any other action in which a jury
trial cannot be or has not been waived.
Dated this _______ day of ___________________, 20___.

GRANTOR:
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Midway City
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By: _____________________________________
Celeste Johnson, Mayor

STATE OF

)
§
County of _______________ )
On this ____ day of ______________, 20____, before me, the undersigned Notary Public
in and for said State, personally appeared Celeste Johnson, known or identified to me to be
the person whose name is subscribed as Mayor of Midway City and acknowledged to me
that she executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.

________________________________________________
(Notary Signature)
NOTARY PUBLIC FOR UTAH
Residing at: ____________________________ (city, state)
My Commission Expires: _________________
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EXHIBIT “A”
Grantor’s Property

Assessor’s Parcel No. 00-0008-5303
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